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 1.  TIME:  9:00   CASE#: MSC13-00344 
CASE NAME: JONES VS. GONZALES 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY RILEY JONES, BRYAN JONES 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-00753 
CASE NAME: MYERS VS. KUTRUBES 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO SETTLEMENT 
FILED BY LAURIE LYNNE MYERS 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-00273 
CASE NAME: HILL VS. CITY OF RICHMOND 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TAMMY HILL 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-00273 
CASE NAME: HILL VS. CITY OF RICHMOND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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 5.  TIME:  9:00   CASE#: MSC16-00638 
CASE NAME: ORBISON VS. CITY OF HERCULES 
HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128.5 
FILED BY CITY OF HERCULES, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for sanctions pursuant to Code of Civil Procedure § 128.5 
(the “Motion”) brought by Defendants City of Hercules, Dan Romero, Myrna De Vera, David 
Biggs, John Patrick Tang, Kristina Griffith, Pedro Jimenez, Gregory Dwyer, and John Delgado 
(collectively, “Defendants” or “City Defendants”). The Motion is opposed by Plaintiff Pil Lee 
Orbison (“Plaintiff” or “Orbison”). Plaintiff is in pro per.  

The award of sanctions for a frivolous action under § 128.5 is within the sound discretion of the 
trial court. Bach v. McNelis (1989) 207 Cal.App.3d 852. “Sanctions are warranted only if the 
moving party meets its burden of proving that the opposing party’s action or tactic was (1) totally 
and completely without merit, measured by the objective, ‘reasonable attorney’ standard, or (2) 
motivated solely by an intention to harass or cause unnecessary delay, measured by a 
subjective standard. Whether sanctions are warranted depends on an evaluation of all the 
circumstances surrounding the questioned action.” Weisman v. Bower (1987) 193 Cal.App.3d 
1231, 1236 (internal citations omitted). 

The Court has carefully reviewed the Defendants’ motion and the Plaintiff’s opposition and 
declines to award sanctions under these circumstances. Plaintiff has already been declared 
a vexatious litigant and the demurrer of the last remaining Defendant has been sustained. 
The Court awaits only the form of judgment from Defendants. 

The Motion is denied. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00563 
CASE NAME: TCHEONG LLC VS. PETER RAMIREZ 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY THEWORLDGRILL, LLC 
* TENTATIVE RULING: * 
 
 The demurrer by defendant The World Grill, LLC is dropped from calendar without 
prejudice.  The State of California has suspended defendant’s corporate privileges.  (See Kang 
Gordon Dec., filed on 6-16-17.) 
 
 Defendant is given through and including Monday August 28, 2017, to restore its active 
corporate status, and to file a corresponding declaration with the Court.  Plaintiff shall not take 
defendant’s default during this grace period.  (See generally, Center for Self-Improvement & 
Community Development v. Lennar Corp. (2009) 173 Cal.App.4th 1543, 1552-54 [“the taking of 
a default judgment against a suspended corporate defendant disabled from defending” is not a 
statutory right].)  Assuming that defendant timely restores its active corporate status, defendant 
may file a new responsive pleading on or before September 7, 2017. 
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 7.  TIME:  9:00   CASE#: MSC17-00563 
CASE NAME: TCHEONG LLC VS. PETER RAMIREZ 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SELINA RAMIREZ 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendant Selina Ramirez.  
The Court notes that plaintiff has taken the default of co-defendant Peter Ramirez. 
 
 The demurrer is overruled as to the First and Fifth Causes of action; it is sustained with 
leave to amend as to the Second, Third, and Fourth Causes of Action; and it is sustained 
without leave to amend as to the Sixth Cause of Action.  Plaintiff shall file any further amended 
complaint on or before August 3, 2017.  Plaintiff shall properly tab all exhibits to any further 
amended complaint.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).  See also, Local Rule 
3.42, subd. (3).) 
 
 The basis for this ruling is as follows. 
 
 Request for Judicial Notice.  Defendant’s request for judicial notice is denied.  
Defendant seeks judicial notice that she is not a party to an oral agreement partially 
memorialized by unsigned documents.  This is not a proper subject for judicial notice.   
(Gould v. Maryland Sound Industries, Inc. (1995) 31 Cal.App.4th 1137, 1145 [“the existence of 
a contract between private parties cannot be established by judicial notice”].)  The fact that 
defendant’s name does not appear in the unsigned documents is not dispositive; to the contrary, 
the absence of signatures raises a reasonable inference that the documents were not intended 
to be definitive. 
 
 1st C/A (Breach of Contract).  Overruled.  Plaintiff has adequately alleged the basic 
terms of the subject purchase agreement. 
 
 2nd C/A (Implied Covenant).  Sustained.  This cause of action would appear to be 
identical to the breach of contract cause of action; plaintiff alleges breaches of the express 
contract terms.  (See, Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 
Cal.App.3d 1371, 1395.  Accord, Bionghi v. Metro. Water Dist. (1999) 70 Cal.App.4th 1358, 
1370.)  Leave to amend has been granted only in an abundance of caution. 
 
 3rd C/A (Conversion).  Sustained.  Plaintiff has failed to allege facts showing 
defendants’ wrongful exercise of control over plaintiff’s property.  Plaintiff affirmatively alleges 
that it voluntarily “transferred ownership of Hamachi Restaurant and its assets” to defendants 
after April 12, 2016.  (Complaint, ¶ 18.)  It cannot be the law that every failed purchase 
transaction results in liability for conversion.  Leave to amend has been granted only in an 
abundance of caution. 
 
 4th C/A (Negligent Misrepresentation).  Sustained.  A party may not negligently 
misrepresent the intention to perform a promise.  (Tarmann v. State Farm Mut. Auto. Ins. Co. 
(1991) 2 Cal.App.4th 153, 159.)  And plaintiff has failed to allege other forms of negligent 
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misrepresentation with adequate particularity.  (See, Cadlo v. Owens-Illinois, Inc. (2004) 125 
Cal.App.4th 513, 519.) 
 
 5th C/A (Intentional Fraud).  Overruled.  Plaintiff has adequately alleged a 
‘false promise’ fraud theory: that defendants entered into the purchase agreement without the 
intention to perform their obligations under the agreement.  The Court is required to accept a 
complaint's allegations as true, no matter how improbable they may seem.  (Del E. Webb Corp. 
v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604.) 
 
 6th C/A (IIED).  Sustained.  Plaintiff cites no legal authority for the proposition that an 
LLC may bring a cause of action for intentional infliction of emotional distress, however “severe” 
its incorporeal distress may be.  Further, plaintiff has failed to adequately allege “outrageous” 
conduct; ordinary business disputes do not generally give rise to an IIED cause of action.  
(Cf., Yu v. Signet Bank/Virginia (1999) 69 Cal.App.4th 1377, 1397-98 [“[a]n assertion of legal 
rights in pursuit of one's own economic interests does not qualify as "’outrageous’"].) 
 

  

 8.  TIME:  9:00   CASE#: MSL16-03615 
CASE NAME: CAPITAL ONE VS. FIERRO 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY AYANA FIERRO 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 9.  TIME:  9:00   CASE#: MSL16-03654 
CASE NAME: NORTHERN VS. LYON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GREGORY K. LYON 
* TENTATIVE RULING: * 
 
Appear. 
 
(See also, Lines 17-18.) 
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10.  TIME:  9:00   CASE#: MSL16-03865 
CASE NAME: BYRD VS. LOPEZ-SANCHEZ 
HEARING ON MOTION FOR ATTORNEY'S FEES & COSTS 
FILED BY BRISADEY LOPEZ-SANCHEZ 
* TENTATIVE RULING: * 
 
Appear. 
 

  

11.  TIME:  9:00   CASE#: MSL16-03944 
CASE NAME: DISCOVER BANK VS. WOMACK 
HEARING ON MOTION TO ENTER JUDGMENT 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Appear. 
 

  

12.  TIME:  9:00   CASE#: MSL17-00674 
CASE NAME: BH FINANCIAL VS. NICOLAS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BH FINANCIAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

13.  TIME:  9:00   CASE#: MSL17-00674 
CASE NAME: BH FINANCIAL VS. NICOLAS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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14.  TIME:  9:00   CASE#: MSN17-0348 
CASE NAME: DAI VS. REDDY 
HEARING ON PETITION TO COMPEL BINDING ARBITRATION AND FOR STAY 
FILED BY ZHAN KUN DAI 
* TENTATIVE RULING: * 
 
The Court previously issued an order denying the petition to compel arbitration. This hearing 
was scheduled to determine if this case needed to be consolidated with case MSC17-00247. 
However, leave to amend was granted in MSC17-00247 on June 21, 2017, and therefore it 
appears that all parties will be added to MSC17-00247 and no consolidation is needed. Thus, 
there is nothing left for this Court to do regarding this case. The Court’s order on the petition to 
compel arbitration is now final and there will be no further proceedings in this case. 
 

  

15.  TIME:  9:00   CASE#: MSN17-0681 
CASE NAME: FRIENDS OF PINE MEADOW VS. CITY OF MARTINEZ 
HEARING ON MOTION TO QUASH PERSONAL SERVICE OF SUMMONS 
FILED BY DENOVA HOMES, INC., CIVIC MARTINEZ, LLC 
* TENTATIVE RULING: * 
 

The motions of DeNova Homes, Inc. (“DeNova”) and Civic Martinez, LLC (“CM”) 
(collectively referred to as “real parties in interest”) to quash “the purported personal service of 
summons on them” (see Notice of Motion at 2:2-3) is granted as to CM as to all four attempts at 
personal service mentioned in the motion and as to DeNova as to the first three of those 
attempts, but it is denied as to DeNova and the service at 11:47 a.m. on April 19, 2017.  
DeNova shall respond to the petition within the time prescribed by CCP § 418.10. 

 
The court grants Real Parties’ unopposed Request for Judicial Notice filed May 18, 

2017. 
 
Summary of the parties’ arguments 

 
Real Parties’ motion is specifically directed at four attempts at personal service reflected 

by Exhibits 1, 4, 6, and 7 of their Request for Judicial Notice.  (See Opening Memo. at 2:8-19.)  
These are: 

 
1. Purported personal service on CM at 11:11 am. on April 18, 2017 by service on CM’s 

agent for service of process David Sanson by leaving the papers at his office with 
“Jane Doe,” receptionist (Ex. 1);  

 
2. Purported personal service on DeNova at 1:47 pm. on April 18, 2017 by service on 

DeNova’s Chief Executive Officer, David Sanson, again by leaving the papers with 
Jane Doe (Ex. 7);  

 
3. Purported personal service on DeNova at 2:08 p.m. on April 18, 2017 by service on 

its agent for service of process, attorney Nicholas Roscha, by leaving the papers at 
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his office with Cathy “Doe,” person in charge (Ex. 4); and  
 
4. Purported personal service on DeNova at 11:47 a.m. on April 19, 2017 by personally 

delivering the papers to Roscha (Ex. 6). 
 
Real parties argue that, of these attempts, the first three were not personal service and 

the last was personal service on someone, Nicholas Roscha, no longer authorized to accept 
service on behalf of DeNova.    

 
 Analysis 
 

A. Summary of the Evidence regarding all service attempts. 
 

In opposition to the motion, FPM presents the declarations of two process servers, Chris 
Mori and Jay Carson, regarding their attempts at service on April 18 and April 19, 2017, 
respectively, and a declaration from an employee of the Secretary of State about a change in 
the registered agent for service of process for DeNova on April 18, 2017. 
 
 Process server Mori states he first began his efforts by trying to serve CM at 11:00 a.m. 
on April 18, 2017, a Tuesday, at the office of its registered agent for service of process, David 
Sanson.  When Mori arrived, the glass door was locked.   A receptionist came to the door when 
he knocked, but would not open it.  She said that Sanson did not work in that office.  That was 
the office listed on the Secretary of State’s website, however.  Mori announced that he was 
serving CM, and he left the papers at the door at 11:11 a.m.  (Mori Decl., ¶ 8, 9; Ex. 1 to RJN.)   
 
 Mori then tried to serve DeNova.  He had been provided a Statement of Information filed 
with the California Secretary of State, which showed DeNova’s registered agent for service of 
process to be an attorney, Nicholas Roscha.  Mora proceeded to Roscha’s office, arriving about 
11:30 a.m.  He found the office locked.  He knocked, but no one answered the door.  He also 
tried to telephone Roscha, but no one answered the phone.  (Mori Decl. ¶ 10, 11.) 
 
 Mori returned to Sanson’s office at 1:47 p.m. to serve Sanson on behalf of DeNova in 
Sanson’s capacity as its Chief Executive Officer.  (Id., ¶ 8, 12.)  The glass front door was locked, 
as it had been when Mori was there earlier, in the morning.  He yelled through the door at the 
receptionist, eventually telling her that he was serving DeNova by leaving papers outside the 
door.  He noticed that the papers he had left earlier for CM were no longer there.  (Id., ¶ 13, 14.) 
 
 At 2:08 p.m., Mori then returned to Roscha’s office to serve DeNova.  Again there was 
no answer at the door.  Eventually Mori found a Cathy “Doe” inside the office, and he left the 
papers on her counter.  (Id., ¶ 15.)  
 
 Mori also attempted to serve Sanson and a person named Dana Tsubota at their 
residences that night.  Tsubota was listed as the Executive Vice President and General Counsel 
for DeNova Homes and as the registered agent for service of process of Civic Property Group, 
Inc. which is the manager for CM.  Mori also tried to serve Karen Montero the Chief Financial 
Officer for Civic Property Group, Inc.  He had no luck at the home of Sanson or Montero.  
However, at Tsubota’s residence, he left the papers with a person matching the photograph of 
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Tsubota’s husband, saying he had an important delivery for Tsubota.  (Id., ¶ 16-20.) 
 
 Process server Jay Carson got involved when he attempted to serve DeNova on April 
19, 2017.  His first attempt was at 11:47 a.m., when he went to the office of Roscha and was 
able to speak with him.  Roscha said he did not think he was still the registered agent for service 
of process for DeNova, but never definitively said he was not.  He did not mention that he had 
filed a new Statement of Information the previous day listing a different registered agent for 
service of process.  Roscha accepted the papers and began to read them as he returned to his 
office.   
 
 Carson then went to Sanson’s office at 12:07 p.m.  The receptionist at the office 
identified herself as Cindy.  Carson read her a list of people authorized to receive process for 
DeNova and CM.  She said they were all out of the office, she did not know when they would be 
back, and there was no point in waiting for them.  Carson left papers for both DeNova and CM 
with her and thereafter mailed them, according to proofs of substituted service.  (See Exs. 3 and 
9.)  Those attempts at substituted service are not within the scope of this motion.  (See Notice of 
Motion at 2:3.) 
 
 In opposition to the motion, real parties submit declarations from Roscha, Sanson, Dana 
Tsubota, and Laurie Chow. 
 
 Roscha states he was the registered agent for service of process for DeNova and 
several other related entities for several years, but that, starting in 2015, after Dana Tsubota 
became General Counsel for DeNova, DeNova and its related entities began gradually 
switching the designated agent for service of process from him to Tsubota.  (Roscha Decl., ¶ 2.)  
Dana Tsubota confirms this, stating, as an example, that she was designated as the resident 
agent for service of process for Civic Property Group, Inc., the sole member of CM, on January 
1, 2015.  (Tsubota Decl., ¶ 3.)   
 
 Roscha states that “[o]n or before” April 18, 2017, he received a call from Tsubota 
requesting that he electronically file the necessary form with the California Secretary of State to 
designate Tsubota as the agent for service of process for DeNova.  “At the same time,” Tsubota 
informed him “both verbally and via email” that he was no longer authorized to accept service for 
DeNova. (Roscha Decl., ¶ 3.)  Therefore on the morning of April 18th he caused a revised 
Statement of Information to be electronically filed with the Secretary of State making this 
change.  Roscha left his office about 11:00 a.m. that day for an appointment and worked from 
home the rest of the day.  (Id., ¶ 5.) 
 
 Tsubota confirms her half of these interactions, stating, “Sometime shortly before April 
18, 2017 I discovered that Mr. Roscha was still listed as the registered Agent for Service of 
Process for DeNova.  I contacted [him] and asked him to immediately electronically file the 
necessary form with the California Secretary of State . . . to designate me as the Agent for 
Service of Process for DeNova.  At the same time, I informed Mr. Roscha that he was no longer 
authorized to accept service on behalf of DeNova.”  (Tsubota Decl., ¶ 4.)  Tsubota does not say 
how or why the fact that Roscha was still listed as the agent for service of process came to her 
attention or the exact date and time she contacted him to make the change. 
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 Petitioners submit a declaration from Veronica Jimenez, a Deputy Secretary of State for 
the State of California.  Jimenez states that Roscha’s electronic filing was entered into the 
system at 11:51 a.m. on April 18, 2017, but that the Secretary of State’s website did not contain 
the updated information reflecting that the new agent for service of process was Tsubota until 
6:00 a.m. on April 20, 2017.  (Jimenez Decl.)   
   

Laura Chow states she was the receptionist at Sanson’s office that Mori tried to speak to 
on April 18, 2017.  While Mori says he only spoke to her through a locked glass door, she says 
she went outside to speak to him.  She says she told him that Sanson was not available on the 
18th and that she was not authorized to accept service.  (Chow Decl., ¶ 3.)  (Mori says she told 
him that Sanson did not even work in that office, not that he was simply unavailable.  (Mori 
Decl., ¶ 9.)) 
 
 David Sanson states that he was in his office at 11:11 a.m. and 1:47 p.m. on April 18, 
2017, but attending pre-scheduled meetings, and that he was not aware that someone was 
trying to personally serve him.  He says he would have accepted service if he had been 
available.  (Sanson Decl, ¶ 5, 6, 8.)   
 
 Roscha was in his office on April 19, 2017.  He provides his version of the encounter 
with process server Carson that day.  He says he told Carson that he was not authorized to 
accept service for DeNova and that Tsubota was. 
 

B. Factual Findings 
 
 In general, where they are uncontested, the court finds the facts to be as stated in the 
declarations.  However, certain facts in the declarations are contested, and this portion of this 
ruling resolves those factual issues. 
 

The court is faced with making a credibility determination between the accounts of 
Carson and Roscha regarding Carson’s attempts to serve DeNova through Roscha at 11:47 
a.m. on April 19, 2017.  The court finds Carson’s version to be true over Roscha’s regarding 
what information Roscha provided about the identity of the registered agent for service of 
process then.  Roscha did not state unequivocally that he was no longer the registered agent for 
service of process, and he did not tell Carson that Tsubota now was.  Roscha’s Declaration 
states that Tsubota told Roscha to make the change in agents “on or about April 18, 2017” in a 
telephone call.  Yet it goes on to say “At the same time, Ms. Tsubota informed me both verbally 
and via email that I was no longer authorized to accept service for DeNova.”  If Roscha received 
such an email, he knows the exact date and time when he received all these instructions.  Thus, 
the court finds the “On or about” language to be evasive.  In a case where there are charges of 
deliberate attempts to evade service and the coincidence of the electronic filing being done at 
11:51 a.m. on April 18, 2017 when the petition was first served on any defendant at 10:32 a.m. 
that day and Mori was first at Roscha’s office at 11:30 a.m., evasive language like this only 
creates doubt about credibility. 
 
 The court is also not satisfied with the declaration of Dana Tsubota on this point.  She 
too is vague about when she told Roscha to file the revised Statement of Information, when an 
email exists that can be used to be more exact.   
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The court also does not find it to be credible that Ms. Tsubota would become DeNova’s 

general counsel in 2015, but not discover until April 2017 that a previous attorney for DeNova, 
Mr. Roscha, was still listed as its agent for service of process.  The court draws the inference 
that as general counsel for DeNova, it would be Tsubota’s duty to ensure that DeNova updated 
its Statement of Information by June 30 each year and to verify sooner than she claims she did 
that the information DeNova provided to the public about how it could be served was current.  
(See Woocher Decl. filed 6/2/17 and attached exhibit; Corp. C. § 1502.)  Her failure to comply 
with this duty is conduct of the principal sufficient to make Roscha the ostensible agent to 
accept service of process for DeNova until after the Secretary of State’s website was updated 
on April 20, 2017.  (See Pasadena Medi-Center Associates v. Sup. Ct. (1973) 9 Cal.3d 773, 
777-780; Summers v. McClanahan (2006) 140 Cal.App.4th 403, 411 (on the rule of liberal 
construction); cf. Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 1438, n. 11.)  
Had Tsubota ordered the required filing in either 2015 or 2016, petitioners would have known 
well in advance that Tsubota was the required agent for service of process for DeNova when 
they tried to serve DeNova on April 18 and 19, 2017.   

 
 DeNova will counter that it had no obligation to change its designation of registered 
agent for itself and all of its related entities immediately upon hiring Tsubota or at any particular 
time, and that it was merely coincidental that the change regarding DeNova occurred in the 
minutes surrounding the first attempted service on it in this case.  (See Reply Brief at 7:5-9.)  
The court does not find this last to be credible.  Tsubota may not have been required to make 
the change as to all entities at the same time.  But it is logical that she would at least have done 
so as the time came due for each entity to file a new Statement of Information.  For DeNova, 
that time came by June 30, 2015 and June 30, 2016 because the information is supposed to be 
updated yearly.  The court does not believe the electronic filing on April 18, 2017 was totally 
unrelated to the attempts to serve the petition here or that Roscha told Carson to serve Tsubota. 
 

C. The first three purported attempts at personal service. 
 

The motion to quash must be granted as to the first three attempts because they were 
not in fact personal service.  They were incomplete substituted service that would not have been 
timely had it been completed. 
 
 Two sections of the Government Code may apply to this petition, sections 65009 and 
66499.37.  In these Government Code sections, the Legislature has specified that a petition 
such as this must both be filed and served within 90 days of the action being challenged.  (See 
Gov’t C. § 65009 (a)(1) (“[T]here currently is a housing crisis in California and it is essential to 
reduce delays and restraints upon expeditiously completing housing project); § 65009 (c)(1) (“no 
action or proceeding shall be maintained in any of the following cases by any person unless the 
action or proceeding is commenced and service is made on the legislative body within 90 days 
after the legislative body's decision”); 66499.37 (“Any action or proceeding to attack, review, set 
aside, void, or annul the decision of [a] . . . legislative body concerning a subdivision . . . shall 
not be maintained by any person unless the action or proceeding is commenced and service of 
summons effected within 90 days after the date of the decision.” (Emphasis added.)) 
 
 Under these sections, the rule of liberal construction of service of process statutes “to 
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effectuate service and uphold the jurisdiction of the court if actual notice has been received by 
the defendant” (Pasadena Medi-Center Associates v. Sup. Ct. (1973) 9 Cal.3d 773, 778) does 
not apply.  Rather, where a service of process statute says that service is not “deemed 
complete” until a date that is after the 90 days, service is not effective even if the defendant 
actually received the summons within the 90 days.  For instance, in Wagner v. City of South 
Pasadena (2000) 78 Cal.App.4th 943 the petitioner faxed a Notice and Acknowledgment of 
Receipt form to the City on the 90th day.  However, such service is not deemed complete until 
the respondent signs the Acknowledgment.  (See CCP § 415.40.)  The defendant in Wagner did 
not sign the form until the 91st day.  The court held that a rule of substantial compliance does not 
apply and the service was too late. 
 
 Thus, here, if any of the purported service attempts are not, by law, deemed complete 
until after the 90th day, they are likewise legally ineffective. 
 
 This is the case as to the first three attempts challenged by real parties’ motion.  Each of 
these attempts involved service on the person to be served by serving some other person 
because the person to be served was not in his office at the time.  Such service is authorized by 
Code of Civil Procedure section 415.20 (a).  That section provides, “In lieu of personal delivery 
of a copy of the summons and complaint to the person to be served . . . a summons may be 
served by leaving a copy of the summons and complaint during usual office hours in his or her 
office . . . with the person who is apparently in charge thereof, and by thereafter mailing a copy 
of the summons and complaint by first-class mail, postage prepaid to the person to be served at 
the place where a copy of the summons and complaint were left.”  (Emphasis added).  However, 
such service is not “deemed complete” until “the 10th day after the mailing.”  (CCP § 415.20.)   
 

Here the first three attempts were all made on April 18.  They are all labeled as attempts 
at personal service on a person authorized to accept service of process, but the evidence 
establishes that none of these persons (Jane Doe and Cathy Doe) were authorized to accept 
service of process.  (Tsubota Decl., 7, 8; Chow Decl., ¶ 2; Sanson Decl., ¶ 2, 4.)  They were 
only persons with whom process could be left under section 415.20 if petitioners opted for 
substituted service in lieu of personal delivery to the person to be served.  Substituted service 
would have been effective only if the summons had thereafter been mailed to the person to be 
served.  The proofs of service do not mention a subsequent mailing.  Further, service would not 
have been deemed complete until approximately 9 days after the 90th day, at best. 
 
 This leaves only the last purported personal service, the one on April 19, 2017 at 11:47 
a.m. 
 

D. Personal service on DeNova on April 19, 2017 
 
 For the reasons stated above, the court concludes that petitioners validly effected 
personal service on DeNova at 11:47 a.m. on April 19, 2017 by serving its ostensible agent for 
service of process Nicholas Roscha.  (See Pasadena, supra.) 
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16.  TIME:  9:00   CASE#: MSN17-0858 
CASE NAME: MATTER OF 3118 BENJAMIN DRIVE 
HEARING ON PETITION RE: UNRESOLVED CLAIMS AND DEPOSIT OF 
UNDISTRIBUTED SURPLUS PROCEEDS OF SALE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

17.  TIME:  9:01   CASE#: MSL16-03654 
CASE NAME: NORTHERN VS. LYON 
HEARING ON OSC RE: WHY SANCTIONS SHOULD NOT BE IMPOSED FOR 
DEFENDANT'S  FAILURE TO APPEAR AT CMC 4/28/17 
* TENTATIVE RULING: * 
 
Vacated. 
 

  

18.  TIME:  9:01   CASE#: MSL16-03654 
CASE NAME: NORTHERN VS. LYON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

 

19.  TIME:  9:02   CASE#: MSC17-00154  
CASE NAME: FOSTER VS. KING 
HEARING ON MOTION TO STRIKE 
FILED BY CHAO CHING TING, CHAO WIN TING, KEH CHYN TING 
* TENTATIVE RULING: * 
 
 Defendants Chao Ching Ting, Chao Win Ting and Keh Chyn Ting’s (“Defendant”) motion 
to strike pursuant to CCP Section 425.16 is denied.  A defendant pursuing an anti-SLAPP 
motion must make an initial prima facie showing that plaintiff’s suit arose from an act in 
furtherance of defendant’s right of petition or free speech.  See City of Montebello v. Vasquez 
(2016) 1 Cal.5th 409, 420; Equillon Enterprises, LLC v. Consumer Cause, Inc. (2002) 29 Cal.4th 
53, 67.  A defendant meets this burden by demonstrating that the act underlying the plaintiff’s 
causes of action fits one of the categories spelled out in CCP Section 425.16(e).  That Section 
provides: 

(e) As used in this section, “act in furtherance of a person’s right of petition or 
free speech under the United States or California Constitution in 
connection with a public issue” includes: 
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(1)  any written or oral statement or writing made before a legislative, 
executive, or judicial proceeding or any other official proceeding 
authorized by law.  

  (2)  any written or oral statement or writing made in connection   
   with an issue under consideration or review by a legislative,   
   executive, or judicial body or any other official proceeding    
   authorized by law;  

  (3)   any written or oral statement or writing made in a place open to   
   the public or a public forum in connection with an issue of    
   public interest, or  

  (4)  any other conduct in furtherance of the exercise of the    
   constitutional right of petition or the constitutional right of free   
   speech in connection with a public issue or an issue of public   
   interest.   

See CCP Section 425.16(e) 

 Plaintiff’s Complaint, in its entirety, appears to be subject to the anti-SLAPP statute, 
specifically, CCP Section 425.16(e)(1) and (2).  “The underlying act in Plaintiff’s causes of action 
is Defendant’s filing and service of an unlawful detainer action.  Filing of an unlawful detainer 
complaint is protected activity under the anti-SLAPP statute, as is service of a notice of 
termination preceding an unlawful detainer complaint.”  See  Clark v. Mazgani (2009) 170 
Cal.App.4th 1281, 1286; Birkner v. Lam (2007) 156 Cal.App.4th 275, 281-282.   

 Feldman v. 1100 Park Lane Associates (2008) 160 Cal.App.4th 1467 is very similar.  
Feldman was also a landlord-tenant dispute.  1100 Park Lane filed an unlawful detainer action 
against the Feldmans after serving them with a three-day notice to quit.  The unlawful detainer 
action alleged that the Feldmans were unauthorized subtenants.  The Feldmans, in turn, filed a 
cross-complaint against 1100 Park Lane for retaliatory eviction, negligence, negligent 
misrepresentation, breach of the implied covenant of quiet enjoyment, wrongful eviction, breach 
of contract, and unfair business practices.  1100 Park Lane responded with an Anti-SLAPP 
motion, arguing the cross-complaint arose from protected activity on its part.  The trial court 
found that all seven causes of action in the Cross-Complaint arose from Park Lane’s right of 
petition. “With the exception of the cause of action for negligent misrepresentation, it appears 
that the Cross-Complaint was based entirely upon the alleged threats by [Cross-Defendants], 
the service of the notice to quit and the filing of the unlawful detainer action itself.”  Id. at 1479.   

 The trial court, however, found that the Feldmans demonstrated a probability of 
prevailing on all but one cause of action.  If the defendant establishes a prima facie showing that 
plaintiff’s suit arose from an act in furtherance of defendant’s right of petition or free speech, 
then the burden shifts to the plaintiff to establish a probability that plaintiff will prevail on the 
claim.  See City of Montebello, supra, 1 Cal.5th at 420.      

 Both parties appealed.  On appeal, the Court agreed that all causes of action arose from 
protected activity.  Filing a lawsuit such as the unlawful detainer suit is indisputably protected 
activity within the meaning of the Anti-SLAPP statute.  Because service of the three-day notice 
to quit was a legally required prerequisite to the unlawful detainer action, it also constituted 
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protected activity. The court stated that just as communications in anticipation of litigation are 
protected under the litigation privilege, such statements or actions are also protected by CCP 
Section 425.16.  Other statements by cross-defendants threatening unlawful detainer, made in 
anticipation of litigation and forming the basis for the cross-complaint, were also protected under 
the statute.  The court held that all causes of action with the exception of the negligent 
misrepresentation action were based on 1100 Park Lane’s protected activity in filing the unlawful 
detainer suit, serving the three-day notice, and communications made threatening the unlawful 
detainer suit.  Id. at 1478-1491.   

 The same is true in this case.  All of Plaintiff’s causes of action appear to be based on 
the same set of facts regarding his “wrongful eviction.”  As set out above, the filing of the 
unlawful detainer action is a protected right to petition under CCP Section 425.16(e).  None of 
Plaintiff’s claims are based on other independent conduct by Defendant.  For example, one 
would think the breach of implied warranty of habitability would be outside of a free speech or 
right to petition claim.  However, the tenth cause of action alleges simply that “Defendant 
breached the implied warranty of habitability by doing the acts alleged herein.” (Cmplt, 
paragraphs 143)  The cause of action continues: 

Defendant breach the implied warranty of habitability and breached the implied 
warranty of quiet enjoyment by forcing Plaintiff out of the property and failing to 
offer or provide Plaintiff with comparable housing until the property was repaired 
and plaintiff restored into possession of the property.  

(Cmplt, paragraph 46) 

 Hence, like Feldman, all of Plaintiff’s causes of action are based on the alleged wrongful 
eviction and acts leading up to it.  Plaintiff agrees that his malicious prosecution and retaliation 
claims are covered by the anti-SLAPP suit.  However, as for the rest, he simply states that they 
“are not subject to a special motion to strike” because “they do not infringe upon Defendant’s 
freedom of speech.”  This conclusion is not persuasive.  The Complaint itself shows that the 
causes of action are based on Defendants’ alleged retaliatory eviction of Plaintiff without notice 
and allegedly without good cause.     

 Since Defendant has established that Plaintiff’s causes of action are subject to the anti-
SLAPP statute, the burden now shifts to Plaintiff to show a probability that he will prevail at trial.  
See City of Montebello, supra, 1 Cal.5th at 420.  While Plaintiff’s burden may not be high, he 
must demonstrate his claim is legally sufficient.  He must show it is supported by a sufficient 
prima facie showing made with competent and admissible evidence.  See Squires v. City of 
Eureka (2014) 231 Cal.App.4th 577, 590-591; Wilcox v. Superior Court (1994) 27 Cal.App.4th 
809, 824.   

 Plaintiff has met this burden.  Plaintiff submitted his own declaration, setting out the facts 
on which his Complaint is based.  Plaintiff has also set out sufficient facts to show malice and 
therefore defeat the litigation privilege. Those facts include:  (1) that Plaintiff had a personal 
injury lawsuit pending against Defendant at the time Defendant filed its eviction; (2) that 
Defendant knew that Plaintiff had complained for a substantial period of time about raw sewage 
and other plumbing defects on the property and had even reported it to the Richmond Housing 
Authority and/or the City of Richmond; (3) that Defendant knew that Plaintiff was out of town 
(and would be for over two months) at the time it gave Plaintiff his 3 day notice to pay or quit; (4) 
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that Defendant obtained a default judgment against Plaintiff when it knew he was never noticed 
(and further knew that he did not owe back rent), and (5) that Defendant refused to return 
Plaintiff to the property even after the motion to set aside default judgment was set aside and 
the unlawful detainer complaint dismissed.  Accordingly, there is prima facie evidence, which is 
competent and admissible, to show a probability of prevailing on Plaintiff’s claims and a 
sufficient evidence of malice to negate the litigation privilege.  Plaintiff has also substantiated his 
claims by showing that the court granted the motion to set aside the default and default 
judgment.  See Exhibit 10 to Foster Decl.  The court also dismissed the unlawful detainer 
complaint against Plaintiff.  See Exhibit 10 to Foster Decl.  

 Defendant is directed to answer the Complaint in 10 days. 
 

 

20.  TIME:  9:02   CASE#: MSN17-0714 
CASE NAME: SARAH STEELE VS. BAY AREA AIR QUALITY MANAGEMENT DISTRICT 
HEARING ON PETITION FOR RELIEF FROM GOVERNMENT CLAIM REQUIREMENT 
( GOV. CODE 946.6 )  /  FILED BY SARAH STEELE 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 27, 2017 at 9:00 in Dept. 33.  

 

 


